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CONSUMER AFFAIRS LEGISLATION 
Motion 

DR G.G. JACOBS (Roe) [4.01 pm]:  I move -  

That this house calls on the government to provide effective consumer affairs legislation which defends 
the rights of vulnerable Western Australian consumers involved in property acquisition. 

I have been waiting for the opportunity to bring this matter, which is very important to consumers, before the 
house.  Over the past few months vulnerable consumers, people who have felt aggrieved and let down, have 
come into my parliamentary electorate office.  During the Christmas break disquiet was felt by equity owners in 
the recently developed and developing residential estate in my home town of Esperance in a suburb called 
Castletown.  Fifty equity owners had contracted with a $500 deposit to purchase blocks of land off the plan - 
there were 70 blocks - and the prices ranged from $55 000 to $135 000.  The term of the joint conditions of sale 
outlined a 12-month development completion clause.  The blocks were contracted at different times, most in July 
2004, and most contracts had expired by July 2005 or after 12 months.  Some expired in September.  I became 
involved in this matter when the let-down, aggrieved owners complained to me that the developer had terminated 
their contracts - for the whole 70 blocks - on Christmas Eve.  That was not much of a Christmas present.   
Part of the contract that these equity owners signed more than 12 months earlier, when they paid their $500 
deposit, was “Annexure A”, which has five components.  The fifth component is particularly interesting, because 
it falls under the title “Town Planning”.  In fact, it has nothing to do with town planning, but refers to the Joint 
Form of General Conditions for the Sale of Land.  I am sure members are aware of this form.  In the acquisition 
of land, a form of general conditions of sale applies to each sale.  The form I have here is the 2002 revision.  The 
form is usually yellow; this is a photocopy.  The form accompanies the contract of sale, and in this case, 
“Annexure A”.  Under the heading “Town Planning” the annexure states - 

5... It is agreed that the Joint Form Of General Conditions For The Sale of Land 2002 Revision is 
amended as follows, Clauses 13.2 (a), (b), 13.3 (a)(1) are deleted and 13.3 (a) (2) is amended to read:-
“any necessary diagram or plan of subdivision being in order for dealing within 12 months of the date 
of this contract.” 

Is this quite clear?  I think not.  In the Joint Form of General Conditions for the Sale of Land, clause 13 deals 
with subdivision.  Clause 13.2 is headed “Contract is conditional” and is the clause being deleted in “Annexure 
A”, under the misnomer, I suggest, of town planning.  The annexure refers to the deletion of clauses 13.2(a) and 
(b) and 13.3(a)(1).  I ask here for the patience of members, because this part is fairly hard going.  Clause 13.2 
states -  

The Contract is conditional on the following.  

(a) An application for the subdivision of the Lot from the Original Land being lodged with the 
Planning Commission within 3 months after the Contract Date.  

(b) The Planning Commission granting approval for the subdivision of the Lot from the Original 
Land within 6 months after the Contract Date, or any longer period as specified in 

(1) the Contract; or  

Clause 13.3 is headed “Further condition for subdivision”, and states, in part - 

(a) The Contract is also conditional on the following.   

(1) The Planning Commission endorsing approval on a Subdivision Plan within 6 months 
after approval for the subdivision by the Planning Commission.  

It is quite complex.  In “Annexure A” the reference to the period of six months has been crossed out, and the 
period of 12 months has been inserted.  It might be said that that is quite reasonable and fair, except that most 
people did not read “Annexure A” and did not read the part headed “Town Planning” because they believed that 
that was a planning issue.  This also calls into question the agent who perhaps did not draw the attention of 
prospective purchasers to that issue.  That is the first issue I raise about these contracts and this whole scenario.  
When these equity owners had their contracts terminated, it was an amazing personal disappointment for them.   

I will take members through the details of a few cases.  In October 2004, Mr and Mrs David Rose signed a 
contract and paid a $500 deposit for lot 993 Cologne Street.  The purchase price was $73 000.  They sold their 
home at 113 Easton Road, Esperance in January 2005 and signed an 18-month lease to rent back their home.  
David and Carol have spent $32 888 on, and have taken possession of, building materials for the new home they 
intend to build on the lot in question.  They also committed themselves to a further $57 621 for materials that to 
date they have neither paid for nor taken possession of, but will have to follow through with.  This was done 
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after Anglo Estates Pty Ltd had signed a document that allowed the building approval to go through.  David is 
able to do some cabinet-making and carpentry; thus it will keep their costs down.  However, there will be a large 
increase in the price to complete the property because the contract for lot 993 Cologne Street has now been 
terminated.  In fact, it is likely that there are only two options.  The two options - I will make this clearer as I go - 
are to renegotiate the original price or let it go.  Through no fault of their own, they have been put in a difficult 
position.   

Mr J.J.M. Bowler:  Do you know the difference between the two prices?  Have you had an indication? 

Dr G.G. JACOBS:  Is that the original price that they had contracted for and the new price? 

Mr J.J.M. Bowler:  Yes.  

Dr G.G. JACOBS:  The original price for lot 993 Cologne Street was $73 000, and the renegotiated price - the 
eventual settled price - was $88 000. 

Mr J.J.M. Bowler:  I think they have gone even further now since then. 

Dr G.G. JACOBS:  Some of them have.  I thank the minister for the question.  I will give him some more 
examples.  Mr and Mrs W.M. and M.F. Briggs signed a contract for lot 989 Chantilly Circuit at the original price 
of $80 000.  The purchaser signed on 27 August 2004 and the vendor signed on 30 August 2004.  As at the 
termination on Christmas Eve last year, the option that was put to them - but I will work towards other options 
that they have considered - was a new negotiated price of $115 000.  The price has increased from $80 000 to 
$115 000.  This issue has put some vulnerable consumers in a difficult situation.  Many feel aggrieved and a 
public forum was convened.  The group sought advice from and appointed a solicitor.  Essentially, there are two 
arguments.  Firstly, the equity owners argue that they signed up and put their $500 deposit down.  The allegation 
was that although the contract had a 12-month completion clause, the 12 months was not used for best 
endeavours.  I would go so far as to say that that time was abused.  The developer had full control of the progress 
of the development during those 12 months.  It is alleged, perhaps reasonably, that the developer let the term of 
the contract run over, and that it terminated the contract and would re-list the blocks a few months down the 
track for an extra $30 000, $40 000 or $50 000.  The developer’s point of view is that there was a clear condition 
of sale.  I purport that it was not clear and, as I have said, it was snuck under the heading of town planning.  The 
conditions of sale included a 12-month completion clause.  The conditions were not fulfilled or, as the developer 
said to me rather interestingly, they were not consummated.  The development was almost completed - it is now 
essentially completed - and the time of the contract expired.  As it was put to me by the developer, “The 
purchaser can walk away, and I can walk away.”  These are the points of contention.  Even if best endeavours 
were shown, the matter was complicated by the fact that after all the contracts had expired, the developer sent a 
letter of encouragement on 11 September.  I will read two letters of encouragement.  I say encouragement 
because they encouraged the equity owner to believe that everything was okay.  The May letter from Anglo 
Estates reads -  

Dear Mr And Mrs Rose 

Since our first letter of January we can finally report that civil construction works are under way, it 
seems that in these times of skills and material shortages it is almost impractical to commence any 
project on schedule.  On a positive side the delay will ensure that all the heavy earth works will be 
carried out in the winter months thereby minimizing the normally inherent sand drift problems.   

That is a letter from the developer informing the equity owner that the project will run behind schedule.   

We attach a revised time flow chart which you can see has slipped by some 8 weeks but now that the 
contractors are on site and under way we are optimistic that the time line forecast is available.   

I do not know what that means.  It continues -  

We will again report on progress in about six to eight weeks. 

The developer is flagging already that this contract will run over the 12-month completion period.   

A letter addressed to another equity owner and dated 11 September 2005 commences with the words -  

Further to our progress report of 11th May 2005.  

That is what I have just read to the house.  It continues -  

We herewith provide an up dated time line chart predicting that the civil works will be completed by 
mid October 2005, -  

That is already significantly over the time of the contract.  It continues -  
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and titles being available by mid December 2005.   

Most of the time over run has been caused by difficulties encountered by the civil contractor in 
overcoming dewatering issues associated with the deep trenching through the development.   

In normal language - in simple doctor language - that means they had problems with the watertable.  That would 
not necessarily be unknown or be a surprise to most developers, because they can do preliminary tests on the 
watertable before they dig the actual trench.  The letter continues -  

Almost two weeks has been lost because of adverse and wet weather.   

As all the difficult engineering works are substantially completed we are now confident that the project 
will progress in accordance with our forecast.   

That was a forecast that had been revised from the previous forecast, which had been derived from the forecast 
prior to that.  It continues -  

We will provide a further up date in about one months time in order that you can program your 
financing and settlement arrangements.   

That to me is saying that they should get their house in order and talk to their finance people or their bank, 
because they will get their title in December, and they can then proceed with settlement.  The letter continues -  

Please feel free to contact us if you require any additional information.   

I suggest to the house that not only had the developer not used its best endeavours to bring the development to 
fruition in that 12-month period, but also, and most importantly, it had misled the equity owners.  Those are 
strong words.  However, the equity owners acted in good faith.  Although their contract had gone over time, they 
were encouraged by the developer to think that everything would be okay, so they were misled.  They had no 
option but to hang in there, because they wanted their block of land, and the value of that land was appreciating, 
so they did not want to walk away from the contract.  Mr and Mrs Rose had made all the necessary 
arrangements.  They had sold their house and had leased it back.  They had bought building materials.  However, 
that is not the main issue.  The main issue is whether the developer had sent the equity owners a misleading letter 
saying that they should hang in there, because everything would be okay, when it knew everything would not be 
okay.  The developer flagged in May that the development would move slowly.  It again told the equity owners 
in September that the development was going slowly, but it was coming to fruition.  Not only had this developer 
not shown best endeavours, but also it had sent a letter of encouragement that misled them.  There were also the 
issues of the town planning annexure A and the 12-month conditions.  They had been deleted from the joint 
conditions of sale but were actually hidden under town planning condition.  I suppose the argument is that 
ignorance is no excuse for not knowing the law and the conditions; nor is not reading the contents of the 
contract. 

I will continue by giving a little precis of the legal advice, and its involvement in the matter.  I do not intend to 
come to Parliament to deal with matters that could be dealt with under the legal framework of this state.  The 
advice of solicitors and barristers is that because these are property matters, they must, by definition, be 
contested in the Supreme Court.  All property matters such as this, which involves differing opinions, 
disagreements and issues of contest, are dealt with in the Supreme Court.  The core argument for these equity 
owners is twofold: first, proof that the developer showed best endeavours and, second, the definition of a lot and 
the deletion of joint conditions of sale and extra pay clauses.  The solicitor is very sensible, not gung-ho, and his 
advice was that in fact this argument would be very difficult to win in the Supreme Court and would be very 
costly - in the order of $100 000.  The equity owners had to consider whether they would contribute.  If there 
were 50 of them, their contribution would be $2 000 each, mindful that if they won the case and the day, the 
developer, with his wherewithal and his muscle, could appeal and it would cost another significant amount of 
money to defend the issue at appeal.  Also, the equity owners would not get any closer to possessing a title for 
their land.  Mr and Mrs Rose would not get any closer to starting their building program and Mr and Mrs Briggs 
would not get any closer to proceeding with their building program.  The same situation would apply to the 
remainder of the 50 equity owners.  This wise solicitor said to the owners that he had been dealing with a similar 
case since 1996.  Guess what?  Those equity owners had not got any closer to possessing a title for their land 
either.  It was therefore decided by the group of equity owners that they would not take that course, even though 
a good argument could be made for it.   

This morning I heard the member for Victoria Park’s excellent speech.  I do not want to give it a mark; I just say 
that it was an excellent speech.  However, when he was talking this morning, the point of accessibility to legal 
representation and justice for the average mum and dad and the average person in the street rang home to me.  
The example I have given indicates that there is an issue for those owners to challenge, but the law is almost 
inaccessible to them because of the incredible costs involved in doing so.  The average mums and dads who are 
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attempting to buy a block of land to start a building program for their home must challenge this property issue 
which, by definition, must be heard in the Supreme Court.  There is one thing that I would like to do, as would 
the member for Victoria Park according to his speech this morning, and that is to make legal representation and 
access to the justice system accessible and affordable to the average person in the street; in this case the average 
mum and dad who attempt to purchase a block of land to build their home. 

There is therefore an issue of fairness in this matter.  I must tell members that in my discussions not only with 
the equity owners but also with the developer, who said that in his view not to proceed here was commercial 
vandalism, I asked whether the price of popularity and concern for reputation had gone out the window.  To 
members who might say, “Wake up, member for Roe - this is the real world; this is the business world; this is 
how it operates,” I say that the way it operates is not fair.  It may prove to be fair word by word in the minutiae 
of the legal contract, but it is surely not fair in the moral sense.  Where do these equity owners go from here?  
Their legal advice was that it would be a very expensive and perhaps drawn-out process and there would be no 
surety in its result.  I will share with members the difficulties that people have as equity owners in proving the 
maxim of best endeavours, a maxim which is a core issue of the case.  The developer gets all the suckers, if 
members will excuse the expression, to each sign one of the 70 contracts and takes their deposits.  The developer 
then uses the deposits and contracts as collateral to borrow money to develop the estate.  He has total control of 
the contract and allows the term of the contract to overrun.  He then terminates the contract and within a few 
months does one of two things; namely, reprices the land at an elevated amount and relists properties or 
approaches the equity owners for more money.  He tells them that it will not cost them $73 000; it will cost 
$88 000.  In Mr and Mrs Briggs’ case it will not cost $88 000; it will cost $115 000.  Guess what?  They can take 
it or leave it.  One could say that it would be simple to prove the best endeavours.  However, members will 
understand that it is not simple.  A document I have with me shows how difficult that is.   

In response to the allegation from our solicitor that perhaps the best endeavours were not engaged in developing 
the estate on time, the following letter was received -  

Dear Sir  

ANGLO ESTATES PTY LTD 
LE GRANDE ESTATE STAGE 3, LOT 2 FISHERIES ROAD, ESPERANCE 
WAPC REF:  122 354 

Further to our letter of 9th January 2006 our subsequent discussions and the letter from Kyle and 
Company of 20th January 2006 we confirm our response - 

The letter was written by the engineering consultant for the development.  He further states -  

1. Although we had allowed reasonable times for approvals for the development in our initial 
programme commencing on 4th January 2005, - 

That was very late from the start.  Members might recall that one of those contracts was signed in October 2004.  
It was January 2005 before the wheel on this development was turned.  It continues -  

the approvals took much longer than expected.  This was primarily due to a combination of factors 
being as follows: - 

I will share with the house a few of these factors.  I am sure members will be amused; I was.  It continues -  

(a)      A new Shire Engineer in Esperance who was unfamiliar with former agreements.  We note 
that even at this stage we have not received approval for the lake which has already been 
constructed.   

A lake was created in the middle of the estate. 

Mr J.C. Kobelke:  In which part of Esperance was the estate; near the boat harbour? 

Dr G.G. JACOBS:  That is right; it is Castletown in Fisheries Road.  The letter continues -  

(b)      Inexperienced officers at Water Corporation Kalgoorlie.  We note that approval for the 
sewerage pumping station has still not been gained, with final comments on the design being 
received on 9th of January this year. 

(c)      Significant Infrastructure requirements and hence significant approval issues for the 
development.   

This does not give us the details of what, where and how.  I ask members to take note of paragraph (d), which 
reads as follows -  
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(d)      The development being in Esperance, which seems to cause slower responses from various 
approving officers.   

I advise members that there are a few people in my electorate who are not happy with that; I am not very happy 
with that.  It borders on insulting, but that is another matter.  The point I make is that this is all about blaming 
someone else; it is always someone else’s problem.  For example, the engineer was new; the Water Corporation 
officers were inexperienced; other nebulous, not stated, infrastructure requirements slowed down the 
development because of the significant approval issues; and the development was in Esperance.  If I were not a 
reasonable person, I would be insulted by that.  We live in the sticks, but not all of us are bushies.   
Esperance, in the south east of Western Australia, is one of the most important growing regions of this state.  As 
the minister knows, it is a significant port for the goldfields, a significant port for iron ore and soon to be a 
significant port for the nickel that will come out of BHP Billiton’s Ravensthorpe nickel project.  The area is 
visited by 200 000 tourists each year. 

Mr D.T. Redman:  It is nearly better than the great southern. 

Dr G.G. JACOBS:  I thank the member for that comment.  I have not finished yet. 
Mr J.J.M. Bowler:  Both are going well under a good regional minister. 

Dr G.G. JACOBS:  The area now has a shadow Minister for Goldfields-Esperance who actually lives in 
Esperance. 
Mr J.J.M. Bowler:  I am looking forward to that. 

Dr G.G. JACOBS:  The Kalgoorlie-Esperance rivalry goes something like this: people from Kalgoorlie believe 
Esperance is southern Kalgoorlie and people from Esperance believe that Kalgoorlie is northern Esperance. 
Mr T.K. Waldron:  Where does that leave Norseman? 
Dr G.G. JACOBS:  Right in the middle and, hopefully, it is looked after by both Esperance and Kalgoorlie.   
The letter goes on to refer to the reasons for these delays.  It refers to the delays due to dewatering, to which I 
alluded previously, and states that those delays were significant until the sewers were completed.  The letter 
states that delays were experienced in the relocation of the existing services along Goldfields Road as well as in 
the completion of kerbing and footpath works for the subdivision.  Whose fault was that?  In addition, it states 
that there were delays in approval for the sewerage pumping station.  Again, whose fault was that?  Also, the 
letter states that there were delays in the construction of the sewerage pumping station in conjunction with the 
subdivision works.  The letter states in closing -  

We trust that this adequately explains the matter and look forward to assisting you with this matter 
further should you so require.   

The letter is signed by Development Engineering Consultants Pty Ltd’s principal civil engineer.   

That is what the average mums and dads have to contend with if they complain that this development did not go 
through with best endeavours.  Where could these equity owners go?  The developer sat across from my desk 
and said, “Doctor, there are only two options.”  I declare, by the way, that I have no land and I have no interest in 
this development.  I am acting as a member of Parliament for these aggrieved equity owners.  The developer 
said, “There are two options, doctor.  You have litigation or negotiation.  They are the only two options.”  The 
equity owners were advised by their very wise legal counsel that litigation could be too expensive and tortuous 
and that major difficulties could arise in combating a report such as the one from the consulting engineers that I 
mentioned.  There were only two options.  One was not litigation, so that left only one other.  The negotiation 
process was not a negotiation process.  The developer sent a revised figure to all the equity owners.  In the case 
of the Roses, that figure was $115 000 and in the case of Mr and Mrs Briggs and the $73 000 block, it is now 
$88 000. 

Mr J.C. Kobelke:  So compared with the figures you’re using now and those you used earlier, what he was 
originally asking was even higher? 

Dr G.G. JACOBS:  No, the original contracted fee, with a $500 deposit, varied. 

Mr J.C. Kobelke:  You used figures of $73 000 and $88 000.  You are now saying after negotiations came 
down -  

Dr G.G. JACOBS:  No, the figure of $88 000 was arrived at by the developer sending a new contract suggesting 
that if 90 per cent of the equity owners agreed to this figure, the project would go ahead and everybody would be 
happy.  These equity owners could go down the path of taking the issue to the Department of Consumer and 
Employment Protection, which could investigate, look at some of the detail and see whether the Commissioner 
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for Consumer Affairs could act on behalf of these vulnerable consumers.  To go back a step, the offer of the new 
figure for all these lots reads - 

Offer by Anglo Estates Pty Ltd to - 

The name and address of the equity owner is outlined.  The offer continues - 

1. Anglo Estates Pty Ltd offers (subject to paragraph 2 below) to sell the above land to the buyer 
on the same terms and conditions as set out in the contract between the parties which is the subject of 
the terminated by notice dated 23 December 2005 - 

Christmas Eve 2005 - 

except that clause 5 of Annexure A is deleted and the purchase price of land will be $115,000.00. 

In this case; it previously started at $88 000.  Once it had $73 000; this will have $88 000.  The offer further 
reads - 

2. There shall be no agreement unless, on or before 2 March 2006, the buyer communicates 
acceptance of this offer and at least 90% of the other people named in the annexed list accept the offer 
made by Anglo Estates Pty Ltd (at the same time this offer has been made) in respect of the land 
described in the list.  

Mr J.C. Kobelke:  What percentage was that? 

Dr G.G. JACOBS:  Ninety per cent.  It is stamped with the Anglo Estates seal and signed. 

The Department of Consumer and Employment Protection people, when this case was brought to them, did a fair 
bit of work on this estate.  They interviewed many of the equity owners and the legal advisors within the 
department considered this and deliberated.  I believe they regarded it as a fairly serious matter.  In fact, officers 
within the department were ringing equity owners over the weekend, continuing into Saturday and Sunday.  
There was certainly an effort made to look into these particular cases. 

The response, in the end, was that the Commissioner of Fair Trading could not, would not, did not see that there 
was a case for these equity owners.  A letter from the Department of Employment and Consumer Protection 
reads - 

Dear Mr and Mrs Rose  

. . .  

Thank you for your complaint about Anglo Estates Pty Ltd, received by the Kalgoorlie Office . . .  

This covers some history that I have already been through; it then continues - 

The Department understands that you are the spokesperson for the purchasers’ group - 

There was an equity owners’ committee for these 50 aggrieved equity owners, as some obviously had more than 
one purchase.  The letter outlined the complaint as follows - 

. . . Anglo Estates Pty Ltd has been developing and constructing, in stages, the Estate in Esperance.  On 
11 October 2004, you signed a Contract for Sale of Land or Strata Title by Offer and Acceptance . . .   

. . .  

You have provided us with a copy of a letter received from the vendor, dated 12 September - 

This was actually after that had expired, and the letter, I would suggest, was a letter of encouragement that 
everything would be okay.  The ruling from the department was outlined in these terms - 

Based on our review of your complaint and other documentation and information, we are of the view 
that, at this time, there is insufficient evidence to demonstrate that the Vendor or the Professionals has 
engaged in conduct that is misleading or deceptive or likely to mislead or deceive.  Accordingly, the 
Commissioner does not intend to take any legal action against any persons. 

The next part of the response from the department is interesting.  It is headed - 

Consumer Affairs Act 1971 
Section 18 of the CAA permits the Department to commence or defend legal proceedings on behalf of 
consumers if: 

1. the consumers concerned have a cause of action, for example breach of contract, or a defence 
to a cause of action - 
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That is, if the developer either deceived or misled them.  The first point is that the Department of Consumer and 
Employment Protection will act for consumers if it believes the consumers have either been misled or deceived 
or - 

 2. it is in the public interest for the Department to do so; and - 

This next part is important.  There must be an “and”, not an “or”.  If all those elements exist and a person has a 
case, and the consumer affairs department and its legal advisers believe that consumers have been deceived or 
misled “and” - 

3. where the amount claimed or involved in either case does not exceed $40,000. 

I repeat: where the amount claimed or involved in either case does not exceed $40 000, the commissioner can 
institute or defend legal proceedings on behalf of the consumers.  Even if the 50 equity owners of Anglo Estates 
stage 3 had a case - I believe there is some validity in making a case for deception and being misled - the 
commissioner could not act for them because the amount claimed or involved does not exceed $40 000.  The 
cheapest block in this estate was valued at $55 000 and the dearest block was valued at between $115 000 and 
$135 000.  Our legal advisers and the equity owners have suggested that perhaps section 18 of the Consumer 
Affairs Act 1971 refers to the $40 000 as if it were a measure of damages.  If it were interpreted as a measure of 
damages, a case could be made that this claim would stand and it would be a useful tool for the aggrieved equity 
owners.  It could be said that they will lose about $30 000 or $40 000 either by accepting the new price that has 
subsequently been offered to them or, given that the state is in the middle of a land boom, by purchasing the land 
if it is listed again in the future.  The lawyers within the department have advised that the figure of $40 000 is not 
a measure of damages.  The letter continues - 

 The information provided to the Department indicates that the purchase price stated in all contracts 
exceed $40,000. 

That is very surprising.  Mr Speaker, if you can tell me where a block of land can be purchased for $40 000 or 
less, I will take it now.  In fact, Mr Speaker, I will write you a cheque now!  The information provided for the 
development indicates that the purchase price - 

Mr J.J.M. Bowler interjected. 

Dr G.G. JACOBS:  It will not be that cheap in Esperance. 

Mr J.J.M. Bowler:  Being a doctor, your cheque wouldn’t bounce.  You could add a couple of zeros to that! 

Dr G.G. JACOBS:  Mr Speaker, is it possible to have an extension? 

[Resolved, on motion by Mr J.C. Kobelke (Leader of the House), that the member’s time be extended by 
15 minutes.] 

Dr G.G. JACOBS:  I thank the house and the leader of government business for that understanding.  The advice 
from the department was - 

The information provided to the Department indicates that the purchase price stated in all contracts 
exceed $40,000.  As a result the Commissioner does not have jurisdiction to commence legal 
proceedings on behalf of the purchasers under the CAA. 

That is, the Consumer Affairs Act 1971. 

Mr Speaker, would you feel disappointed by that?  I certainly am; I am very disappointed.  Vulnerable 
consumers tried every avenue.  They put money in the kitty and got their own solicitor.  They took advice from 
him.  The advice from him suggested that to actually contest this case in the Supreme Court would not be a 
sensible and affordable avenue for them.  They took that advice.  Having used all other avenues, they then took 
the case to the Department of Consumer and Employment Protection.  Even if they could prove that they had a 
case in law of deception or misleading behaviour, the commissioner could not act for them anyway, because we 
have a 1971 antiquated act that refers to $40 000.  It does not refer to $40 000 as a measure of damages.  If it 
referred to a measure of damages, there might be some hope for the equity owners, because at least we could 
make a case that they were about to lose, or should I say be screwed for, another $30 000 or $40 000 over these 
deals. 

In one way, I thank the developer for giving me a reason for standing in this place.  I believe that being a 
member of Parliament means standing up for people and providing them with avenues by which to address what 
I believe has been an injustice.  Members might say that injustice can be dealt with in the courts - “Let injustice 
be dealt with in the courts.”  As the member for Victoria Park has said, that avenue is neither affordable nor 
practical.  It is not affordable because it costs $100 000 to open the doors of the Supreme Court to bring a case, 
and property rights issues and property disagreements, by definition, are matters that go to the Supreme Court.  
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They cannot go to any other avenue.  They cannot be taken to a lower court or anywhere else.  My advice is that 
the developer could appeal, if the equity owners happen to win the day.  That would involve another court 
process; another proceeding.  That involves more money.  It could be dragged out so that the equity owners did 
not own their block of land within 10 years.  What use is that?  Who wants that?  No-one wants that.  I humbly 
submit that this is a case for the Department of Consumer and Employment Protection.  There has not been a 
better one.  There has not been a case in which consumers have been more vulnerable.  The consumers are 
vulnerable and they have a case of injustice.  People might say that they should have read the contract, which 
stated 12 months, and which allowed the vendor to walk away - it was all there and that is the way it is.  People 
may say that it is a business deal, and the 12 months have expired.  As I said before, a time line was set by the 
developer over which he had full control.  I have read to the house excuse after excuse about why it took so long.  
Even the shire engineer was blamed.  The Water Corporation was also blamed because it had inexperienced 
officers in Kalgoorlie.  Everybody else was blamed as an excuse for 12 months of the contract overrunning.  The 
contract was allowed to run out.  The purchasers bought from a plan and have no title, as is the practice today.   

At another time I will speak in this house about some of the planning issues and the planning time lines that 
make the people I am talking about vulnerable.  Today I am talking about consumer affairs, and the Department 
of Consumer and Employment Protection taking action when there is a case.  I intend, at another time, to address 
the issues surrounding the Commissioner for Consumer Affairs acting for vulnerable consumers.  I will do that 
in two ways.  I will ask questions in this house.  The government should take this as notice, because it is.  I will 
ask how many cases has the Commissioner for Consumer Affairs taken to court for vulnerable consumers under 
these arrangements.  What is the issue of contest here?  Is it about the height of a fence in suburban Subiaco?  
What if it is 10 centimetres too high?  Does the department deal with those issues because they involve amounts 
of money not in excess of $40 000?  What real issues are dealt with here?  I seek the understanding of the house 
when I ask whether the department is a toothless tiger.  In acting for vulnerable consumers under these 
arrangements - section 18 of the Consumer Affairs Act 1971 - I suggest that there is an argument that the 
department is a toothless tiger.  We can run this case until the cows come home about whether the developer 
deceived or misled or whether the developer went slow on the development and did not use his best endeavours.  
Even if the people involved had a case, the department could not act for them, because the cheapest block of land 
was $55 000, but the limit was $40 000.   

I apologise if I sound passionate about this matter, but I am.  I have been dealing with this matter for three 
months.  The equity owners’ committee has put a lot of work into this.  The equity owners themselves have 
made financial contributions to obtain legal advice.  They have spent many hours talking to officers of the 
department.  As I said earlier, the department did make an effort.  Officers even interviewed equity owners on 
weekends.  If we asked some of these officers in a quiet, confidential moment about the results of their 
interviews after looking at all the submissions on a case-by-case basis, I suggest they would say they felt 
frustrated.  I have said it before and I will say it again: even if the departmental officers could prove that some 
injustice was done, they could not have acted for these vulnerable people.  This issue is important to me, and this 
is what politics means.  These issues came to me off the street, so to speak; they occurred in my community and 
they are occurring in everybody’s community.  This particular land development issue does not apply only in my 
community.  I have knowledge that it is taking place in Albany and Bunbury.  It could be said that it is a 
symptom of what is happening these days when people buy off the plan - they do not buy a title, they buy a plot 
off a plan.  That is one issue.  Secondly, we are faced with escalating land prices, so developers pull out of 
contracts, run over time with contracts and put the land back on the market at elevated prices, or screw the 
original purchasers for more money.  That is what happened here.  These purchasers were screwed for more 
money.  They had nowhere to go.  The legal advice was that it would be too tortuous and too expensive to go 
down that track.  They went to the Department of Consumer and Employment Protection, which was very 
receptive and active and took the matter seriously, but it was frustrated by this act.   

We will not save this estate.  This is basically a done deal.  For their own reasons, some of these people have 
walked away, and some have settled for the new price.  However, I believe this issue will repeat itself.  It will 
happen somewhere else.  If this is stage 3 of the Anglo Estates development, look out for stages 4 and 5 and 
other stages of this development or of other developments in other areas.  I know for a fact that there are 
development issues in Bremer Bay, Bunbury and other areas throughout Western Australia. 

Mr J.J.M. Bowler:  It will occur only while we are in government.  Land costs will keep going up because we 
will keep developing the state and getting things done. 

Dr G.G. JACOBS:  I rest my case, Mr Speaker: it is the government’s fault.  I thank the member for the 
interjection.  It may be the case that it is the fault of the government, but in the end we have a responsibility as 
members of Parliament.  That is the reason we are here.  We see the anomaly; it comes through our doors.  In my 
case, 50 people came through my door, although not all at the one time, and highlighted a problem.  I see an 
anomaly that I believe prevents the legislation working as it should, and it is my place to bring that to the 
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attention of members, so that we can inform ourselves and address the anomalies that make consumers 
vulnerable.  In this case, we need to redress an injustice.  

MR J.C. KOBELKE (Balcatta - Leader of the House) [5.16 pm]:  I thank the member for Roe for raising a 
serious issue, and doing so quite passionately.  Obviously, this has been pressed upon him by the very real 
concerns of a number of his constituents.  I am responding as the Leader of the House and former Minister for 
Consumer and Employment Protection as the current Minister for Consumer Protection is paired to attend a 
conference.  The opposition was aware of that but, given the late time at which the opposition was trying to work 
out what to do during private members’ time, the government sought to accommodate it.  I think, with the advice 
of some officers, I can respond to some of the matters raised by the member.  However, it will clearly be the 
minister who makes future decisions on changes to the law, which will then be brought forward to cabinet and to 
Parliament if thought necessary.   

I turn now to the actual motion as moved by the member, because it makes no direct reference to the matter 
raised by the member in his speech.  The member gave notice of and moved a motion that has a very broad 
ambit, but does not actually refer the specific matter he raised.  That matter fits quite properly within this motion, 
but he did not actually craft the motion so that it would relate to the specific matter.  The motion calls on the 
government to provide effective consumer affairs legislation to defend the rights of vulnerable Western 
Australian consumers involved in property acquisitions.  This government has a very fine record of protecting 
the rights of vulnerable consumers.  We are light-years ahead of the previous government and its minister, Doug 
Shave, in consumer protection.  I do not think the motion does justice to the very important matter raised by the 
member.  Therefore, right at the outset, I will move an amendment to the motion.  

Amendment to Motion 

Mr J.C. KOBELKE:  I move -  

To delete all words after “house” and insert the following -  

recognises that our state government has been most proactive in providing better consumer 
protection legislation to defend the rights of vulnerable Western Australian consumers and 
needs to continue its efforts as new risks and scams appear.  

The member has raised a new issue.  I had not previously heard of this case as any sort of common practice in 
Western Australia.  From what the member for Roe is now saying, it appears that this is happening on a 
reasonably large scale and has the potential to multiply into other jurisdictions.  That, then, is a new risk; a new 
potential method by which consumers can be ripped off.  On that basis it is something that the government 
clearly needs to address, and the amendment I have moved to the motion will effectively allow us to deal with it.   

I will respond to the member for Roe in two parts.  First, I will deal with the original motion, which is reflected 
in the amendment; namely, that we need to provide effective consumer affairs legislation, or consumer 
protection legislation - the two terms are interchangeable, and I will not squabble over them.  To address that, I 
need to go through a bit of the history of what has happened since 2001.  I will then turn my attention to the 
specifics of the matter raised by the member for Roe.   

Members can see that the Gallop and Carpenter governments have been very proactive in introducing legislation 
and establishing programs to improve consumer protection in Western Australia.  The government introduced 
Consumer Credit Code legislation to try to bring Western Australia into line with other states.  Western Australia 
and Tasmania are the only states in which the Consumer Credit Code is not rolled out as part of template 
legislation from the Queensland Parliament.  We sought to do that, for the reason that when changes occur - they 
may be along the line mentioned by the member for Roe- we need to be able to respond fairly promptly.  As we 
all know, legislation can be very drawn out and take considerable time to enact.  When it is very detailed and 
technical legislation that seeks to provide protection to consumers, we need such legislation to be uniform across 
Australia, and we need to be able to put it in place fairly quickly.   

The attempt by Western Australia to join the Consumer Credit Code in a full-blown manner, as most other states 
have, was tied to the need to deal with payday lending.  People were being charged interest of up to 1 000 per 
cent on small loans because of the way the system was structured.  I will not discuss that now.  However, there 
was a very real need to react.  The government responded by introducing legislation, which has passed through 
the Parliament and has been enacted.  However, at the same time we sought to have the Consumer Credit Code 
fit the model that operates in all the other mainland states.  The opposition in the other place did not accept that.  
Therefore, changes to the Consumer Credit Code now take longer to enact.  The state Labor government wanted 
to have the most effective means of updating legislation, but opposition members thought that maintaining the 
state’s rights on this issue was more important than having effective legislation for consumer credit protection.   
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The next matter I turn to is the amendments to the Finance Brokers Control Act.  Clearly, the government had to 
do something about the problems in the finance broking industry.  A royal commission was held.  Legislation 
governing finance broking is now in place in Western Australia, and it leads the nation.  When I was minister, 
other states were looking at emulating that legislation.  New South Wales is the only other state that has any 
form of legislation, but its legislation is more a form of negative licensing; it does not have the strength of the 
Western Australian legislation.  When I spoke to people involved in the national finance scene, whether they 
were from banking or finance companies, I found that they were very supportive of what has been done in 
Western Australia.  In the area of finance broking legislation, we can proudly claim that Western Australia is 
leading the nation.   

The government also introduced legislation to provide consumers with protection from motor vehicle repairers.  
That has passed through the Parliament and is being implemented.  Again, that was proactive legislation to 
protect vulnerable consumers.  Legislation to protect the residents of park homes has also passed through this 
place and is now in the upper house.  Again, that is an area in which consumers need to be protected.  A 
miscellaneous amendment bill has also been introduced to deal with consumer protection matters.  Members can 
see from that short list that this government has been very proactive in ensuring that consumer protection 
legislation is in place to defend and protect the rights of vulnerable consumers.  From that point of view, 
members need to consider accepting the amendment to the motion rather than the original motion, because the 
government is doing the right thing.  Of course, the challenge is always there.  New problems, risks and scams 
continue to arise, and we must try to combat those issues.  We must be proactive and ensure that we provide 
protection, as certain people try to take advantage of or rip off consumers in new and different ways.   

I will now give one example of an area in which we wish the federal government had been more proactive.  It is 
a very topical example and relates to the Westpoint Pty Ltd scandal and its collapse.  A group of companies are 
involved, so if I use the term Westpoint Corporation or a company name, I am not being exact.  I am not seeking 
to explain the company structure and the related companies.  In fact, I do not have all that information with me.  
Members will be well aware that Westpoint has collapsed with huge losses to investors.  A range of projects in 
both Western Australia and other parts of Australia will not be completed or commenced.  The issue is that the 
Western Australian government, through the Department of Consumer and Employment Protection, was 
proactive.  In 2002, the Department of Consumer and Employment Protection became aware of a company 
called Westminster Finance, which was offering mezzanine finance as a way of funding projects.  The scheme is 
based on the creation of a company for the sole purpose of raising funds for a development company by the issue 
of promissory notes.  The mezzanine company on-lends the funds to the parent company on the basis of a second 
mortgage secured on the development project.  Clearly, people look for something with a higher rate of return 
than they would receive from a bank or somewhere else and do not realise that there is no security behind their 
investment.  This particularly applies to retirees seeking to get a reasonable rate of return on their money.  The 
promissory note in the fundraising scheme would enable projects, often high-rise residential developments, to be 
constructed.  We were very concerned about that.  As a result, on 2 August 2002, DOCEP wrote to the Perth 
office of the Australian Securities and Investments Commission advising that it had recently become aware of 
new arrangement for financing development projects that involved mezzanine finance and the substantial risk 
this posed to investors, particularly those less experienced investors and retirees who were seeking a slightly 
higher interest rate.  In August 2002, DOCEP raised the matter of mezzanine finance in an agenda paper with the 
Fair Trading Operations Advisory Committee, a national committee that comprises representatives from 
consumer protection agencies from all states and territories.  It recommended to the Fair Trading Operations 
Committee, firstly, that it note the risk to consumers of investing in mezzanine finance schemes; secondly, that it 
take action within associated jurisdictions to raise awareness of the risks; and thirdly, that it raise the issue with 
the relevant regulatory organisations to encourage the establishment of formal regulation on mezzanine finance 
activities.   

We know that the regulation of the finance sector is carried out by the commonwealth.  It has control of the 
Corporations Act 2001, and thus has the legislative power.  It has been very slow to put in place regulation to 
extend the scope of protection in financial dealings, particularly when those financial dealings relate to real 
estate.  I have taken up this matter with the federal minister on many occasions and urged the commonwealth to 
cover the field and ensure that any form of financial advice relating to real estate is captured and properly 
covered by its financial legislation.  However, it has been loath to do that.  Western Australia and the other states 
continue to urge it to do so.  This government regulates real estate, and the regulation of real estate in Western 
Australia works very well.  We have a high-quality industry.  However, people who basically give financial 
advice relating to real estate operate right across Australia; therefore, we need a national approach, and it is the 
commonwealth that has the legislative power.  Following on from that, on 16 May 2003, I wrote to then 
Parliamentary Secretary to the Treasurer, Senator Ian Campbell, regarding mezzanine finance and made 
reference to the promotion of this scheme by another company known as Westpoint Corporation.  I expressed 
concern at the level of risk posed to inexperienced investors, many of whom are self-funded retirees who were 
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approached by the company.  The fact that the company was soliciting people to invest in it was a new element 
that I will expand upon in a moment.  Accordingly, I advised that I would be interested to learn of the outcome 
of any review undertaken by the Australian Securities and Investments Commission of the activities of 
Westpoint and the company’s compliance with relevant state legislation.  I followed that up in June 2003 when I 
again wrote to Senator Campbell on this issue.  An excerpt from that letter reads -  

I had initially raised the issue of mezzanine financing schemes in the Western Australian Parliament on 
20 August 2002 and I subsequently wrote to the Federal Treasurer, the Honourable Peter Costello on 21 
August 2002 and 28 January 2003 regarding the nature and marketing of these schemes.  In those letters 
I highlighted the potential risks that these types of schemes posed to self-funded retirees and 
unsophisticated investors and I also sought advice as to how the Commonwealth would address those 
risks.   

I subsequently responded to a question on the issue in the Western Australian Parliament on 13 March 
2003 and I again raised the issue by making a formal statement to the Parliament on 14 May 2003.  In 
that statement I said that I had received a reply from you in February 2003 in which you had advised me 
that you expected to shortly receive advice from the Australian Securities and Investment Commission 
after it had fully considered the issue.  Unfortunately, at that time, I had received no further advice from 
either you or the Federal Treasurer on this matter.  I had become concerned that there appeared to be 
little progress in this regard given that three and a half months had passed since your initial advice.   

I had previously issued a warning to consumers in Western Australia to beware of mezzanine financing 
schemes and I consider that the marketing of these schemes is a matter that should be of concern to 
ASIC and the Commonwealth Government.  As mezzanine financing is occurring Australia wide, I 
believe that it would be most appropriately addressed at a national level, possibly through regulation by 
ASIC under the Corporations Act 2001 (Commonwealth).   

Consequently, I appreciate your letter of 19 May 2003 in which you have stated that ASIC have 
commenced regulatory action with respect to some of these schemes and that the Commonwealth 
Government will consider legislative change should ASIC identify any regulatory gap.  However, while 
I understand that you have asked ASIC to progress their work on this matter with the utmost urgency, I 
would urge you to reduce the continued exposure of consumers to unwarranted risk by ensuring that 
there are no unnecessary delays to any reform progress.   

Westpoint has now collapsed, and people are facing huge losses.   

We raised this issue with the commonwealth government in 2002 and 2003.  We gave the commonwealth 
government ample opportunity to respond.  We continued to raise this issue in 2004.  In March 2004 I again 
wrote to the then Parliamentary Secretary to the Treasurer, Hon Ross Cameron, MP, regarding mezzanine 
financing and Westpoint Corporation.  In that letter I expressed my concern at the level of risk posed to 
inexperienced investors, many of whom are self-funded retirees, who are being approached by this company.  
The comments that I have made about mezzanine financing, and the recent publicity about Westpoint 
Corporation, highlight the fact that the commonwealth government was too slow to respond.  As I have said, I 
contacted the commonwealth government in 2002, 2003 and 2004 to point out the risks.  I made public 
statements.  I also made statements in this Parliament.  I pointed out that small investors were being placed in 
jeopardy because of these mezzanine financing arrangements through Westpoint Corporation.  However, the 
commonwealth government did not pick up the ball.  We are now seeing the consequences of that inaction, with 
the collapse of Westpoint.  That is a clear example of how this state government in Western Australia has been 
very proactive in trying to provide protection for consumers.  However, unfortunately, many small investors 
have been let down by the Howard commonwealth government, because it has not responded to the very real 
need to take action on this matter.   
I do not want to go through all the aspects of this extremely complex case.  However, the Department of 
Consumer and Employment Protection has pursued the areas in which it has some legal power.  One of these 
areas is that many of the people who invested in Westpoint did so through a cold-call telephone scheme, in 
which they were given the spiel and encouraged to invest.  However, that process did not meet the requirements 
of the Door to Door Trading Act.  The department has been successful in achieving one prosecution under that 
act.  However, that has not stopped these people from trying to entice investors to become involved in these 
schemes, which have been tied to real estate and mezzanine financing through the use of promissory notes.  
Therefore, we need to tackle this problem at the financial advice end, rather than try to mop up after the event by 
taking action under the Door to Door Trading Act.  The collapse of Westpoint involves a complex set of 
companies and arrangements.  However, what is very evident is that the consequence of the federal 
government’s failure to act, when it has been receiving advice about these schemes since 2002, is that many 
innocent people are suffering.   
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What has come out of the contribution of the member for Roe is that we are always having to move on this issue, 
because the people who seek to take advantage of others, the rip-off merchants, are always looking for a new 
scheme.  One of the wonderful recent initiatives of the Department of Consumer and Employment Protection is 
ScamNet, which relates more to scam mail, emails and faxes.  The department has been very proactive in trying 
to warn people about these schemes because there has been such a flood of them.  I do not want to digress, as we 
are dealing with matters that relate more to land and the readiness of some people to take advantage of others 
when it comes to investing in or buying land.  We need to be ever vigilant and to continue to put effort into 
adjusting our policies and legislation to try to cover these areas as new scams develop or people find new tricky 
ways of taking advantage of others.  Education is important.  ScamNet and a range of programs run by the 
department are also very important.  However, at the end of the day we must look to see how we can adjust the 
legislation if the problem is one that cannot be dealt with in any other way. 
I might mention that, as part of that education plan, the department launched the “Homebuyers Survival Guide 
for WA”.  It refers to buying off the plan, which is the particular problem raised by the member for Roe.  
Although it relates more to buying a house or a house and land package off the plan, it contains points that would 
be common to this case, which was buying residential lots off the plan.  I will not go through the guide in detail, 
but it points out the advantages of buying off the plan, which include getting a place in a popular development or 
securing a good price, if people judge the market price to be rising.  It clearly outlines that there are 
disadvantages in buying off the plan, which include not knowing what the finished product will look like and the 
possible delays in the completion of the project and moving in, which clearly relates to the example raised by the 
member for Roe.  Another disadvantage is not knowing and not being able to choose the builder, as the 
developer chooses the builder.  Again, that does not apply to the example raised by the member for Roe, but it is 
a real risk when buying off the plan.  Another disadvantage is that people could be locked into a price when 
market prices are falling.  Again, that does not apply to this case.  The Department of Consumer and 
Employment Protection has tried very hard to educate consumers to warn them of potential risks but, of course, 
people make their own judgments, which can be driven by their personal desires.  They might be driven by 
changing market circumstances.  I am not sure of the current situation in Esperance and whether there is a land 
shortage that drives a lot of people to say that they cannot simply go to a real estate agent to buy a block and 
therefore they have very little choice.  That can drive people into more risky types of contracts, which has clearly 
happened here.  We need to look at how we can deal with that. 
Before I come to the specifics of the case raised by the member for Roe, I was very keen to pursue the issue of 
unfair contracts when I was the minister responsible for consumer protection.  Victoria is leading the states in 
that it has a more advanced form of protection from unfair contracts.  We raised the matter at more than one 
ministerial council meeting.  The commonwealth was initially very cold towards the idea; in fact, it was directly 
opposed to the Victorian-style legislation, which would provide greater protection against unfair contracts.  The 
issue the member for Roe is specifically raising here is that of unfair contracts.  People entered into a contract 
and, as the member for Roe pointed out, they did not understand all the fine print and the implications of it.  
They did not realise that the person who was offering the contract had left holes he could drive a truck through to 
use to his advantage and to the disadvantage of the purchasers.  It may be seen as an example of an unfair 
contract.  Of course, it is now a matter for the new minister - this is happening nationally - to see what we can do 
to give greater protection against unfair contracts.  This issue of unfair contracts gives rise to a set of problems 
other than the one raised by the member for Roe in which small businesses particularly can be caught by a bigger 
operator.  Small businesses do not have any protection against that.  Therefore, we will be looking at unfair 
contracts between not only businesses and consumers, but also businesses.  The government would not want to 
become involved in a fight between a major construction company and a BHP Billiton.  We would be looking at 
protection against unfair contracts for small businesses.  My understanding is that the commonwealth has moved 
from a position of being clearly opposed to that form of legislative protection to a position of being, I 
understand, quite sympathetic to it.  I am not the minister, so I am not up to date with exactly where that case is, 
but it could be something that the minister and the department need to look at in light of the problem raised by 
the member for Roe. 

I turn now to the specifics of the matter as I have been briefed.  The member for Roe pointed out that the 
Department of Consumer and Employment Protection has been very actively engaged in the matter, that its 
officers have been professional, that they have put in a great deal of time on it, that they have been available and 
have spoken to the people who feel they have been adversely affected by this issue, and that they have tried to 
provide some support to them.  That is what I would expect from the department and its officers.  I always had 
the highest admiration for the professionalism and efficiency of the department’s officers in the time I had direct 
dealings with them.  I am sure things have not changed, and that was recognised by the member for Roe when he 
pointed out that the department has been actively involved and has taken up and responded to the issue.  
However, the member is clearly not happy with the response, and I believe that relates to the department having 
to work within the legislation and having to gather facts to present a case.  The department must have a good 
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chance of winning a case if it ultimately goes to court.  The member is clearly very moved by the problems of 
the people who came to him and believes that a great injustice has been done here; quite likely there has been.  
However, that balance must be maintained when we change the law.  I have certainly been very happy with the 
prosecutions taken by the department and have backed the department in taking them.  Under some statutes the 
department must approach the minister before it can launch a prosecution and I have supported the department 
when the act required it.  However, I have also heard the other side when a business has complained about what 
the department had done to it by taking it through the courts, and in one case putting it out of business because 
the department took action to protect consumers but did not win the case.  Of course, the biggest and shonkiest 
shyster in the world will always claim that he has been victimised.  The fact that people claim that the 
Department of Consumer and Employment Protection improperly took them to court does not mean that they 
should not have been taken to court.  In fact, they may even complain after a successful prosecution against them 
that they were improperly targeted by the department.  However, occasionally in court facts are presented by the 
other side, the prosecution is lost and the department thinks afterwards that perhaps it should have done a bit 
more work to ensure that it got it right or that it should not have prosecuted in the first place.  These are matters 
of judgment.  We must ensure that a fair balance is maintained when drafting legislation so that the department is 
not over-prescriptive in taking action and does not put a greater burden on industry than is needed to provide 
protection to consumers; we are always very conscious of that.  However, we must also ensure that the 
legislation enables the department to prosecute when it clearly believes that a prosecution is necessary. 

The member for Roe alluded to the $40 000 limit in the legislation.  The member is correct, in part at least: in 
certain areas, if the amount of more than $40 000 is involved, the Commissioner for Fair Trading cannot 
prosecute.  I will give the example of the case referred to by the member for Roe, in which the price of land went 
up from $80 000 to $115 000.  Clearly if the claim was for specific performance - that is, a claim to deliver a lot 
of land and title for $85 000 instead of $115 000 - the commissioner would not have power to act, as that is 
beyond the $40 000 limit.  However, it is different if the claim is for damages.  If in the same case the buyers 
were offered a block under contract for $80 000 and were then asked to pay $115 000, there would be a 
difference of $35 000, which is under the $40 000 limit stipulated by the act.  Clearly, much more complex legal 
matters need to be looked at, but I suggest to the member for Roe that, although in broad terms the $40 000 
limits some actions, it does not rule out all actions.  Also, the limit relates to individual cases.  I am not talking 
about a $40 000 limit across all the affected people; it relates to each individual case.  It may not be ruled out 
totally by that $40 000 limit, although, clearly, it will reduce the potential to take a case to court in the matters 
that the member has raised.   

The real issue, to which the member for Roe alluded, is that it is necessary to produce sufficient evidence to 
obtain a successful prosecution.  The department will not badger people who either the department or the 
member might believe have not acted morally or in the fairest way; they must have acted illegally.  The 
department will take up a prosecution only if it believes it has a strong enough chance of a successful 
prosecution.  That chance will depend on a case based on whether the developer has used his best endeavours to 
provide the lots that were the subject of the contracts.  As the member for Roe explained at some length, the 
developer in this case has a range of excuses for why he could not deliver the lots in time.  If that matter is to be 
taken to court, consideration must be given to whether the case will stack up.  I think the member has recognised 
that, in light of the legal advice provided to the action group, it does not appear that the case will stack up in 
court.  If the action group takes legal action, it will be liable to pay huge legal costs for what, from my 
understanding of the member’s comments, looks like only a reasonable case rather than a strong case.  The 
advice to the member for Roe from the Department of Consumer and Employment Protection, based on the 
information it has seen, is that it is not sure that it is a strong case, although it is still working on it.  If a case is to 
be taken to court, the evidence must be strong enough to overturn the developer’s claim of “best endeavours”, 
under which he can raise a number of reasons for a project being held up.  Whether those reasons are as 
convincing as the developer might argue is another matter.  Each reason must be examined to establish whether 
there is substance to it.  As we know, problems always arise with any development that must be negotiated.  I 
suppose it is up to developers to decide whether to apply sufficient energy to overcome them quickly or to let 
them drift along.  That is a matter of judgment.  I think a court would find it difficult to determine that the 
developer did not use his best endeavours.  I might be unaware of some information; I received only a very short 
briefing from the department.  However, a successful prosecution will depend on whether there is sufficient 
evidence to prove that the developer did not use his best endeavours, and the case must fit within the constraints 
of the legislation.   

As the member has already quite correctly indicated, there is a limit on the amount of money involved.  
However, that is not necessarily a total constraint because cases can be mounted even if the amount is under that 
limited.  The member for Roe said that he believes there is a case.  I think he hopes there is a case.  However, 
much more than hope is needed to take a case to court because people have been treated unfairly.  The member 
for Roe might quite rightly believe that the developer’s actions are immoral.  However, at the end of the day, if a 
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case is to have a successful outcome in court, there must be strong evidence and it must comply with the 
legislation.   
A review is being undertaken of the Consumer Affairs Act 1971 and the Fair Trading Act 1987, the two most 
significant acts in this area.  Clearly, under that review, consideration can be given to whether the $40 000 
prosecution limit should be increased, as well as to a range of other matters that might improve our consumer 
protection legislation.  I thank the member for raising this very serious issue, although I do not think his motion 
specifically addresses it.  On that basis, the amendment more accurately reflects the situation.  I will ensure that 
the Minister for Consumer Protection, who I understand is absent because she is attending a national conference, 
is aware of the matters the member has raised.  I am sure that the minister and the Department of Consumer and 
Employment Protection will pursue this matter through whatever avenues are available.  At the end of the day, 
success or otherwise will come down to the department’s legal powers and what facts can be presented in court. 

MR C.J. BARNETT (Cottesloe) [5.50 pm]:  I will make a very brief comment.  This issue is, by its nature, 
complex.  Anyone who has been around for a while in Western Australia is aware that during periods of buoyant 
property markets there have been a series of scandals, property and corporate collapses and the like.  People have 
lost substantial amounts of money.  Given that we are talking about the purchase of a block of land or the family 
home or the family-to-be home, often the loss is of a scale that ordinary Western Australians cannot sustain.  It is 
a serious issue and it is not a new issue.   
The member for Roe moved a proper motion; that is, -  

 That this house calls on the government to provide effective consumer affairs legislation which defends 
the rights of vulnerable Western Australian consumers involved in property acquisition.   

It is not an emotive, accusatory motion.  If the government does not like the wording, there would be no great 
objection to a minor change to the wording.  The member for Roe made a substantive case in detail about 
particular transactions and schemes affecting some of his constituents.  Most members can refer to constituents 
in their own electorates who have been caught out and stung when companies have collapsed and they have been 
left with substantial losses.   
The minister’s response was actually quite considered.  He seemed to recognise the reality of the problem, and 
he talked about what can be done if it is taken through the courts and what are the limits of state powers versus 
commonwealth powers.  It is true that it is a complex situation.  However, instead of acknowledging the problem 
that consumers are at risk and have lost money and probably will lose money in the future, this government has 
moved an amendment to delete all the words after “house” and insert the following -  

recognises that our state government has been most proactive in providing better consumer protection 
legislation to defend the rights of vulnerable Western Australian consumers and needs to continue its 
efforts as new risks and scams appear.   

If I was a person who had lost $50 000 on this deal, that amendment would say to me that this government does 
not give a damn about me.  All it is interested in is patting itself on the back, and it does not generally concern 
itself with the plight of ordinary Western Australians who may have lost money.  I do not argue with the 
minister’s response, but I do argue with the way in which he has formally treated the motion with this 
amendment.  All he needed to do was to recognise the problem raised by the member for Roe, agree to have the 
department look into it and, if necessary, consider those aspects related to the commonwealth.  The government 
should treat it as a serious matter raised in this Parliament on behalf of people who have lost perhaps their life 
savings, money they no longer have, and now find they have a debt for a house or house and land package that 
they have lost.   

The minister has treated this issue contemptuously; not in what he said in this Parliament, but in the way he 
amended the motion.  If I was sitting on that side of the house, I would hate any of my constituents who had been 
affected in this way to be told what action this government has taken.  Would he like me to write to my 
constituents who have been affected, and others, and say the government’s response is that, “The government is 
doing a fantastic job and bad luck, mate, you have lost your money?”  That is what this amendment says, “Bad 
luck, mate, you have lost your money and we don’t care.”  However, the minister’s response showed that he 
understands the complexities of the issue.  The amendment is a poor way to treat this issue.  Let us treat Western 
Australians seriously in this Parliament, and recognise that people have lost money in the past and still are at risk 
of losing money today.  Let us treat them seriously and cut out petty politics. 

Mr J.C. Kobelke:  What did you do with the finance brokers scandal? 

Mr C.J. BARNETT:  When I was sitting in the seat the minister now occupies he should have listened to what I 
had to say on that issue. 
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MRS D.J. GUISE (Wanneroo - Deputy Speaker) [5.54 pm]:  I am pleased that the member for Roe has raised 
a serious issue.  I am also pleased to note that the minister is well aware of this issue.  I am concerned about 
some of these contracts, given that it is clear in this state’s boom time that there are blow-outs that affect the 
ability of some developers to deliver.  I share the concern of the member for Roe about this issue, and I urge the 
government to continue to look into this matter to make sure that we can best protect people.   

I also urge the government to think seriously about a buyer beware campaign.  People must be aware of what 
they are signing.  I am astonished at the contracts some people sign without being aware of the content and the 
consequences.  It is important that people be aware of the problems that can arise, and I urge the government to 
think about that.  I urge the government to make sure that people are very aware of the consequences, 
particularly in instances such as this.  It is impossible to get a home built in Wanneroo within 12 months.  It just 
does not happen.  The waiting period goes far beyond that.  I am aware that some people are not thinking things 
through.  They are not aware of the consequences and are therefore getting caught.  I share the concerns of the 
member for Roe, but I appreciate that the government is looking into the matter and is aware of the 
consequences and the legal ramifications.  I urge the government to think about a buyer beware campaign for 
those people, and to continue to look at the matter very seriously. 

DR G.G. JACOBS (Roe) [5.56 pm]:  The motion that I moved was quite clear and direct, not verbose.  Now we 
have to get into the politics of altering it just to make the state government look good.  The primary reason for 
bringing this motion on was not to attack the government.  I hope that members opposite understand that this is 
an issue affecting consumers.  The government of the day has the power to alter consumer affairs legislation if it 
is letting down vulnerable consumers.  That is the reason I moved this motion.  Members on the other side of the 
house are suggesting that we now have to tickle, manoeuvre and change the original motion a little because it is 
critical of the government.  The government has to make itself look good by amending the motion to say that 
“the state government has been most proactive in providing better consumer protection to defend the rights of 
vulnerable Western Australian consumers”.  We do not need to play politics with this.  I did not condemn the 
government in my motion; I called on the government to provide effective consumer affairs legislation.   

The government of the day has the power to do something about this.  I am disappointed that the minister has 
now tried to turn it around, recognising in his amended motion that the government has been proactive and it has 
done a lot of good things.  I am not condemning the government; I am just saying that this motion came from a 
grassroots anomaly, a grassroots concern.  The government has amended this motion and become almost too 
precious, sensitive and defensive.  Why does it not accept the motion?  Let us do something about it.  The 
government recognises that there is an anomaly in this area.  Vulnerable consumers are exposed.  I call on the 
government - I am not condemning the government - to do something about this consumer legislation in order to 
protect vulnerable consumers in property and land acquisition.  I do not support the government’s amendment.   

MR T.R. BUSWELL (Vasse - Deputy Leader of the Opposition) [5.59 pm]:  I will quickly add a few words 
in support of my colleagues and, I believe, the member for Wanneroo.  If I do not speak against this amendment, 
I will at least highlight to the minister some of the issues associated with it.  It is important to understand that 
two factors are driving the environment in which the very essence of the issue that the member for Roe has 
discussed has come to the fore.  The first of the two factors is that land prices are spiralling in many regional 
areas of Western Australia and in the city.  Last week I read a feature in the Business Review Weekly on land 
price growth in coastal communities.  In my own electorate it is predicted that over the next five years the 
median house price in the town of Dunsborough will double to just over $1 million, which is great for property 
owners.  However, it creates an environment in which people might be tempted to use variances in contractual 
arrangements to take advantage of consumers who have made good and solid plans to purchase land.  The 
current environment is one in which land prices are increasing. 

The second factor is that the approvals process is open to incredibly lengthy and frustrating delays caused by 
local government planning approval processes and the like.  Delays are caused at a state government level by the 
Western Australian Planning Commission’s approval processes and environmental approval processes.  In my 
electorate, delays are caused also by federal government environmental approval processes, which have dogged 
many subdivisions in my electorate as we battle manfully to deal with the problem of the western ringtail 
possum.  It is a wonderful thing.  Problems abound also in service delivery. 

The current property environment is unusual in the history of Western Australia, and perhaps it is here to stay.  It 
is an environment in which the freeing up and supplying of land is difficult and in which land prices are 
skyrocketing.  Many opportunities exist for unscrupulous people to take advantage of this situation in the way 
the member for Roe has outlined.  I share his concerns.  He came into this chamber today to do what our 
constituents expects of us; that is, to represent them and their concerns to the government.  In return, we expect 
the government to govern in the best and fairest interests of all Western Australians.  I lend my support to the 
concerns raised about the government’s attempts to trivialise the concerns of the constituents of the member for 
Roe.  I hope that when he returns to his electorate, he writes to all of his constituents who are concerned about 
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this matter and informs them of the words the government is prepared to use to trivialise the concerns he has 
rightly raised in this chamber on their behalf.  I do not approve of attempting to politicise this legitimate issue.  
The member for Roe has attempted to legitimately represent his constituents and express their concerns. 

Amendment (deletion of words) put and a division taken with the following result - 
Ayes (23) 

Mr J.J.M. Bowler Mr R.C. Kucera Mr N.R. Marlborough Mr D.A. Templeman 
Mr J.B. D’Orazio Mr F.M. Logan Mrs C.A. Martin Mr P.B. Watson 
Dr J.M. Edwards Ms A.J.G. MacTiernan Mr M.P. Murray Mr M.P. Whitely 
Mrs D.J. Guise Mr J.A. McGinty Mr A.P. O’Gorman Mr B.S. Wyatt 
Mr J.N. Hyde Mr M. McGowan Ms M.M. Quirk Mr S.R. Hill (Teller) 
Mr J.C. Kobelke Mr A.D. McRae Ms J.A. Radisich  

Noes (19) 

Mr C.J. Barnett Mr J.H.D. Day Mr A.J. Simpson Ms S.E. Walker 
Mr T.R. Buswell Ms K. Hodson-Thomas Mr G. Snook Mr G.A. Woodhams 
Mr G.M. Castrilli Mr J.E. McGrath Mr T.R. Sprigg Dr J.M. Woollard 
Dr E. Constable Mr P.D. Omodei Dr S.C. Thomas Dr G.G. Jacobs (Teller) 
Mr M.J. Cowper Mr D.T. Redman Mr T.K. Waldron  

            

Pairs 

 Mr J.R. Quigley Mr R.F. Johnson 
 Mrs M.H. Roberts Mr M.W. Trenorden 
 Mr E.S. Ripper Mr B.J. Grylls 
 Ms S.M. McHale Mr M.J. Birney 
 Mr T.G. Stephens Mr D.F. Barron-Sullivan 
 Mrs J. Hughes Dr K.D. Hames 

Amendment thus passed. 

Amendment (insertion of words) put and passed. 

Motion, as Amended 

Question put and passed. 
 


